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LOCAL UNI ON 48 SHEET METAL WORKERS, Board of Trustees, Sheet
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P & M Mechani cal, Inc., Defendant- Appell ee.
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Appeal from the United States District Court for the Northern
District of Al abam. (No. CV-92-H 2036-S), Janes H. Hancock,
Di strict Judge.

Before TJOFLAT and DUBINA, GCircuit Judges, and STAGG, Senior
D strict Judge.

STAGG Senior District Judge:

Pl ai ntiffs/Appellants, Sheet Metal Workers Local Union No. 48,
et al. ("the Union"), appeal the district court's decision granting
summary judgnment in favor of Defendants/Appellees, S.L. Pappas &
Conpany, Inc., and P & M Mechanical, Inc. ("Pappas"). Based on
prior decisions of this circuit, we affirmthe district court on
ot her grounds.

| . FACTS AND PROCEDURAL HI STORY

"Honor abl e Tom Stagg, Senior U.S. District Judge for the
Western District of Louisiana, sitting by designation.



The Union filed this action under section 301 of the Labor
Managenment Relations Act ("LMRA"), 29 U S C. § 185(a), against
Pappas, alleging that Pappas was bound by and had breached a
coll ective bargaining agreenent effective from June 1, 1991,
through May 31, 1994. Pappas contended that the previous
col I ective bargai ni ng agreenment between the parties was a voi dabl e
pre-hire agreenent under section 8(f), 29 U.S.C. § 158(f), and that
Pappas had repudiated the agreenent, in witing, prior to the
commencenent of negotiations for a new or successor pre-hire
agr eenent .

The followng facts are taken from the district court's
Oct ober 6, 1995 Menorandum of Decision. Plaintiff, the Union, is
a | abor organization representing enpl oyees who perform roofing,
ventilating, and air conditioning contract services for the
construction industry. Plaintiff Trustees® are respective Boards
of Trustees for various welfare funds ("the Funds") which provide
benefits for qualified enployees of the Union. Defendant Pappas
was a corporation perform ng services as a nechani cal subcontractor
in Al abana. Pappas was a menber of the Mechanical Contractors
Association of Birmngham Al abama, Inc. ("MCA"), which is a
mul ti-enpl oyer bargaining unit representing various enployers in
negoti ating agreenments with the Union. Since its incorporation

through its nmenbership in MCA, Pappas was a party to a series of

The Plaintiff/Trustees are Boards of Trustees for the
followi ng funds: Sheet Metal Wrkers National Pension Fund,
Sheet Metal Workers National Cola Fund, National Stabilization
Agreenment of Sheet Metal Industry Trust Fund, National Training
Fund for the Sheet Metal and Air Conditioning Industry, National
Ener gy Managenent Institute Commttee, and Sheet Metal
Cccupational Health Institute Trust Fund.



section 8(f) pre-hire agreenents with the Union. On June 1, 1988,
Pappas signed a pre-hire agreenment with the Union ("the 1988-1991
agreenent”) which obligated Pappas periodically to contribute
specified amunts to the Funds through May 31, 1991. By letter
dat ed January 22, 1991, before the commencenent of negotiations for
a new pre-hire agreenment, Pappas informed the Union that the
mul ti - enpl oyer bargaining unit was no |onger a |abor negotiating
agent for Pappas. Pappas's January 22 letter was not, however
provi ded at | east 150 days prior to the expiration of the 1988-1991
agreenent as required by the terns of the agreenent. On January
30, 1991, the Union provided Pappas with a 90-day notice of the
Union's intent to reopen certain aspects of the 1988-1991
agreenent. Pappas did not take part in the negotiations between
the MCA and the Union in 1991. On June 1, 1991, the Union sent
Pappas a copy of an agreenent negotiated between the MCA and the
Union covering a period from 1991-1994 ("1991-1994 agreenent")
requesting that Pappas sign the agreenent and return it to the
Uni on. Pappas di scarded the agreenent without signing it. Pappas
did, however, continue to use the union hiring hall, pay union
wages, and contribute to the plaintiff funds until Pappas ceased
operations the |ast week of May 1992.

In April of 1991, P & M Mechanical, Inc. ("P & M), was
incorporated to perform nechanical work as a subcontractor in
Al abama, Georgia, and South Carolina. P & M and Pappas have the
same owners and P & Ml eases its building space from Pappas. The
district court, inits August 5, 1994 opinion, held that Pappas and

P & Mwere a "single enployer” under the Act. Thus, P & Mwoul d be



bound by the sanme agreenents to whi ch Pappas was bound.

The 1988-1991 agreenent bound Pappas to be a nenber of the
mul ti-enpl oyer bargaining unit, and thus, contribute to the Funds,
until Pappas gave witten notice of withdrawal to the Union at
| east 150 days prior to the then-current expiration date of the
agreenent . | f Pappas did not give such notice, the agreenent
provi ded that Pappas would be bound by any successor agreenent
entered into by the parties.

Inits conplaint, the Union alleged that Pappas was a party to
t he 1991-1994 agreenent and thus was required to contribute to the
various multi-enployer funds pursuant to this agreenent. The Union
sought specific performance of the section 8(f) agreenent and
declaratory and injunctive relief, including requiring Pappas to
contribute to the Funds, to utilize the union hiring hall, and to
pay contractually established wages. The Union also sought
I i qui dat ed damages and attorney's fees.

The Union originally noved for partial judgnent on the
pl eadi ngs, which the district court treated as a notion for parti al
sumrary j udgnent. Pappas filed an opposition to the notion for
partial judgnment on the pl eadi ngs, which the district court treated
as a cross-notion by Pappas for partial summary judgnent. The
Union then filed a second notion for summary judgnent requesting,
inter alia, that the district court find Pappas and P & Mto be
singl e enployers and that both be bound by the 1991-1994 pre-hire
agreenent. The district court ruled in favor of the Union on both
i ssues. Pappas and P & Mwere found to be bound to the successor

agreenent because Pappas did not provide notice of repudiation



within the 150 day period required by the 1988-1991 agreenent.
Thus, they were obligated to nake the requisite contributions to
the Funds covered by the pre-hire agreenent. Pappas noved for
reconsi deration, which was deni ed.

The Union, after conpleting discovery, noved for summary
j udgnment on the remaining i ssues not covered by the district court
in its August 5, 1994 ruling. On COctober 6, 1995, the district
court entered summary judgnent in favor of Pappas. The district
court based its ruling on a newy rel eased deci si on of the Nati onal
Labor Rel ati ons Board, James Luterbach Construction Co., Inc., 315
N.L.R B. 976 (1994). Luterbach returned the status of NLRB | aw
regarding section 8(f) agreenents to the position it previously
held in John Deklewa & Sons, 282 N L.R B. 1375 (1987), enf'd sub
nom Int'l Assoc. of Bridge, Structural and Onanental Iron
Workers, Local 3 v. NLRB, 843 F.2d 770 (3rd GCir.), cert. denied,
488 U.S. 889, 109 S.Ct. 222, 102 L.Ed.2d 213 (1988). The Union
filed a notion to reconsider, which was granted by the district
court. Utimtely, however, the district court determned that its
Cctober 6 ruling was correct and reinstated that ruling in its
final judgnent dated Decenber 5, 1995. This appeal foll owed.

On appeal, the Union argues that Pappas is bound by the
successor agreenent, that is, the 1991-1994 agreenent, because
Pappas did not give notice of withdrawal within the 150 day notice
peri od provided in the 1988-1991 agreenment. The Union clains that
Pappas nmust nmake the requisite contributions to the Funds because
Pappas is bound by the successor agreenent for 1991-1994. Pappas

makes two argunents, only one of which is considered by this court.



First, Pappas argues that this court nust affirm the decision of
the district court based on Eleventh Crcuit precedent, which we
are required to follow under the prior panel decision rule.
Second, Pappas argues that if Luterbach and Deklewa apply in this
instance, we should affirm the district court for the reasons
provided inits October 6, 1995 ruling. Nanely, Pappas argues that
upon the expiration of the 1988-1991 agreenent, it was free to
wi thdraw from the successor agreenment since it did not take
"distinct affirmative action" to bind itself to the successor
agreenment. See Luterbach, 315 N.L.R B. 976 (1994). W agree with
the former argunent and affirm(on other grounds) the deci sion made
by the district court. Qur decision is based on Eleventh Grcuit
precedent and not on NLRB decisions not yet adopted by this
circuit.
1. STANDARD OF REVI EW

This court reviews the grant of summary judgnment "de novo "
and "nust determ ne whether there i s any genui ne i ssue of materi al
fact and whether the noving party is entitled to judgnent as a
matter of |aw. Al'l evidence and reasonable factual inferences
drawn therefrom are reviewed in the |light nost favorable to the
party opposed to the notion." Batey v. Stone, 24 F.3d 1330, 1333
(11th G r.1994) (citations omtted).

[11. DI SCUSSI ON
A. The Law Regarding Section 8(f) Agreenents
"A section 8(f) agreenment is a |abor contract negoti ated

between a construction enployer and a union [that] does not

represent a mpjority [of the enployees] at the time of contract



execution." Plunbers and Pipefitters Local Union 72 v. John Payne
Co., Inc., 850 F.2d 1535, 1538 (11th Cr.1988), quoting
Construction FErectors, Inc. v. NLRB, 661 F.2d 801, 804 (9th
Cir.1981). If a union does not achieve majority representative
status anong a conpany's enpl oyees, the enployer/uni on agreenent
can only be viewed as a pre-hire agreenent, as contenplated by
section 8(f) of the LMRA and not as a fully enforceable collective
bar gai ni ng agreenent. See John Payne, 850 F.2d at 1538.

In U S Msaic Tile Co., Inc. v. NLRB, 935 F.2d 1249 (11lth
Cr.1991), cert. denied, 502 U.S. 1031, 112 S.C. 871, 116 L.Ed.2d
776 (1992), we provided a thorough explanation of the difference
bet ween section 8(f) and section 9(a) agreenents and t he bargai ni ng
protections that flow from each type of agreenent.

Section 8(f) of the Act provides an exception to other
bargaining provisions of the Act for the construction
industry. Generally, a collective bargaining representative
(union) outside the construction industry nust be designated
or selected by a mgjority of the enployees in a given unit

before that representative can have the exclusive right to
represent the enpl oyees in bargaining with the enpl oyer. Once

a representative achieves this status under § 9(a), it
recei ves various bargai ni ng protections provided by § 8(a) and
(b) of the Act. The union also receives a presunption of

majority status for a reasonable tinme, including during the
period i nmedi ately after the end of a prior agreenent when the
parties are bargaining for a new contract.... Congr ess,
recogni zi ng the uni quely fluctuant nature of the construction
i ndustry, enacted 8 8(f), which enables a representative of
enpl oyees in the construction industry to enter a collective
bar gai ning agreenent with an enployer w thout first having

achieved mmjority status. The agreenents are known as
pre-hire agreenments.... Prior to Dekl ewa the Board
interpreted 8§ 8(f) to permt either party to termnate the
bar gai ning agreement at will, so long as the union had not
achieved majority status. RJ. Smth Construction, 191

N.L.R B. 693, enf. denied sub nom Operating Engi neers Local
150 v. NLRB, 480 F.2d 1186 (D.C.Cr.1973). The Board also
determ ned, however, that if the union achieved majority
status during the period of the agreenent, it would receive
the sane protections as a 8 9(a) wunion, including the
presunption of mpjority status upon the expiration of the



bar gai ni ng agreenent.... The Board, realizing the confusion
and difficulty created by its own interpretation, decided to
overhaul its viewof 8§ 8(f) agreenents. Thus, inDeklewa, the
Board decided that pre-hire agreenents were no |onger
termnable at will, but were valid for the entire term
Additionally, the Board stated that the union would no | onger
receive the presunption of majority status upon expiration of
the agreement, and thus would not retain the right to
excl usi ve bargaining at that point. The union could, however,
achieve majority status through the traditional nethods for
becom ng a 8 9(a) representative: Board certified election or
vol untary recognition by the enployer. 843 F.2d at 778....
Several circuits have now approved of Deklewa, often relying
on the reasoning used by the Third Grcuit when it enforced
Dekl ewa in International Assoc. of Iron Wirkers v. NLRB...
Mosaic Tile, 935 F.2d at 1253 n. 2 (citations omtted). |In Mosaic
Tile, we refrained from speaking to the viability of Deklewa in
this circuit because the enployer's attenpt to argue Deklewa was
untimely. 1d. at 1253.
We again decline to speak to the viability of Dekl ewa because
we nmust strictly followthe prior panel rule. See United States v.
Wodard, 938 F.2d 1255, 1258 (11th G r.1991), cert. denied, 502
U.S. 1109, 112 S.Ct. 1210, 117 L.Ed.2d 449 (1992) (holding that
"[t]he law in this circuit is enphatic that "only a decision by
this court sitting en banc or the United States Suprenme Court can
overrule a prior panel decision,” " quoting U S. v. Michado, 804
F.2d 1537, 1543 (11th G r.1986)). The prior panel decisionruleis
applied in this circuit to such an extent that where there is a
conflict between panel decisions within this circuit, the earlier
decision is binding until the court decides the issue en banc.
Clark v. Housing Authority of City of Alma, 971 F.2d 723, 726 n. 4
(11th G r.1992). The lawof this circuit regarding the ability to
repudi ate section 8(f) agreenents is found in Plunbers and

Pipefitters Local Union 72 v. John Payne Co., Inc., and Local 92,



Int'l Assoc. of Bridge, Structural and Ornanental Ironworkers v. B
& B Steel Erectors, Inc., 850 F.2d 1551 (11th Cir.1988).7

In John Payne, a post-Deklewa decision, this circuit cited
wi th approval Jim MNeff, Inc. v. Todd, 461 U S. 260, 271-72, 103
S.C. 1753, 1759, 75 L.Ed.2d 830 (1983), which held that under
section 301 actions to recover noney allegedly owed to a union
fund, a section 8(f) pre-hire agreenent is subject to repudiation
until the union establishes mgjority status in a section 9(a)
el ection. John Payne, 850 F.2d at 1540. In John Payne, the union
did not claimto have ever achieved najority representative status
anong the conpany's enployees. |d. at 1538. Thus, the pre-hire
agreemrent was not a fully enforceable collective bargaining
agreenent . Id. This circuit followed MNeff regarding section
8(f) agreenents and then proceeded to determ ne whether the
enpl oyer had nmade an effective repudiation. [Id. at 1540.

In Local 92, al so a post-Dekl ewa deci sion, we stated, "[i]t is
well settled law that "a pre-hire agreenent is voidable by the
enpl oyer and that such an agreenent does not becone a collective
bar gai ni ng contract unl ess the union actually represents a mgjority
of the enployees in the relevant unit and is recognized by the
enployer." " Local 92, 850 F.2d at 1554, quoting Painters Loca
Uni on No. 164 v. Epley, 764 F.2d 1509, 1514 (11th Cr.1985), cert.
denied, 475 U. S. 1120, 106 S.C. 1636, 90 L.Ed.2d 182 (1986). The
panel agreed with the district court which held that because a

section 8(f) pre-hire agreenent is voidable by repudiation unti

2John Payne was deci ded on August 3, 1988. Local 92 was
deci ded the next day, by a different panel, on August 4, 1988.



the wunion establishes mpjority support and because it was
undi sputed that the union had never achieved mgjority status in B
& B's work force, the district court concluded that B & B had the
right to repudiate the pre-hire agreenent. Local 92, 850 F.2d at
1554.

In the case sub judice, it is undisputed that the Union did
not establish majority support of the workforce at Pappas or at P
& M Under John Payne and Local 92, Pappas could repudiate the
1988-1991 section 8(f) agreenment at any tinme prior to the Union
establishing majority support of the work force. |If Pappas nade an
effective repudi ati on, Pappas woul d be bound by neither the 1988-
1991 agreenent nor by the successor agreenent, the 1991-1994
agreenent. Follow ng the prior panel decision rule and controlling
El eventh Circuit precedent, we affirmthe decision of the district
court. We decline to reach the issue of whether Lut erbach and
Deklewa are viable in this circuit.
B. Effective Repudi ati on By Pappas

Next, we nust determ ne whether Pappas effectively nade the
repudi ation that is authorized under John Payne and Local 92. In
order to repudiate a pre-hire agreenent, an enployer nust give
notice to the union sufficient to nmake manifest his intent to
termnate the agreenent. Local 92, 850 F.2d at 1556, citing
Trustees of the Atlanta Iron Wrkers Local 387 Pension Fund v.
Sout hern Stress Wre Corp., 509 F. Supp. 1097, 1105 (N.D. Ga.1981),
rev'd on other grounds, 724 F.2d 1458 (11th G r.1983).

There is no doubt that Pappas nade an effective repudiation

of the 1988-1991 agreenent by way of its letter dated January 22,



1991. The letter stated in clear terns that MCA was no | onger the
| abor negotiating agent for Pappas. Pappas’'s conduct al so nmade
mani fest that it had repudiated the agreenent. Pappas did not
participate in the negotiations for the successor contract.
Utimately, when Pappas received the 1991-1994 agreenent fromthe
Union for Pappas's signature, it did not sign the agreenent, but
rat her discarded it. Thus, Pappas nmade an effective repudi ation of
t he pre-hire agreenent and was not bound by t he successor agreenent
for 1991-1994.

Because the Union's clainms are dism ssed, its appeal of the
district court's decision to strike the Union's jury demand is
rendered noot.

The order of the district court granting judgnent for Pappas
is affirnmed.

AFFI RVED ON OTHER GROUNDS.



